EPA FY 2021 Enforcement Results
The U.S. Environmental Protection Agency recently released its Enforcement Annual Results for Fiscal Year
2021 (https://www.epa.gov/enforcement/enforcement-annual-results-fiscal-year-2021). A few notes
before offering specific observations about the data. An overall observation is that the statistics are at
best a mixed bag that falls short of EPA's press release statement that: "Coming off a challenging few
years, these 2021 results make clear that rigorous enforcement is back at EPA."
There are several things to consider when looking at the numbers. One is that these are Fiscal Year (FY)
statistics, and FY 2021 includes nearly three months of the Trump Administration. Indeed, many of the
significant accomplishments highlighted in the report are cases that were resolved during the
Trump administration, including the $2 billion Clean Water Act settlement with the City of Houston, the
$1.5 billion Clean Air Act settlement with Mercedes and Daimler, the $180 million Clean Air Act settlement
with Toyota, the RCRA settlement with U.S. Magnesium to ensure the proper management of about 5.9
million pounds of waste, the $245 million Superfund settlement with Allied Paper in Kalamazoo, Michigan,
and the $20 million lead paint settlement with Home Depot.
Many of the Agency's accomplishments in the last three quarters of FY 2021 stem from efforts that were
well under way before late January 2020. Many of the statistics are lagging indicators, such as criminal
sentencings that occur months, if not years, after an investigation is initiated.
Another consideration is that EPA is still operating under continuing resolutions, and its performance is
directly tied to its resources. EPA's FY 2022 Budget Justification
(https://www.epa.gov/sites/default/files/2021-05/documents/fy-2022-congressional-justification-alltabs.pdf) requests $11.2 billion in funding (a $2 billion increase over FY 2021) and an additional 1,027
staff. Included in those totals are an additional $26.2 million and 49 staff for civil enforcement, and an
additional $7.8 million and 32 staff for criminal enforcement. Those additional resources, were they to
be appropriated, would very likely be reflected in future year enforcement statistics.
EPA's Office of Enforcement and Compliance Assurance is also still operating under an Acting Assistant
Administrator because the Senate has not yet confirmed David Uhlmann to be the permanent Assistant
Administrator. That is by no means a criticism of Acting Assistant Administrator Larry Starfield, who has
served in many Regional and Headquarters positions, including the OECA Principal Deputy Assistant
Administrator, for several decades. It is simply an observation that the Agency still lacks important
political leadership that would help to implement the current Administration's priorities.
Another consideration is the EPA's focus on Environmental Justice (EJ) and Climate Change. As noted in
EPA's FY 2021 Enforcement Results, President Biden issued Executive Order 14008 on January 27, 2021,
calling for a "whole of government approach" to the climate crisis and for EJ to be a part of the mission of
every Executive Branch agency. Those directives were echoed in statements by the EPA Administrator in
April 2021, and then incorporated into four memoranda issued by the Acting Assistant Administrator for
EPA's Office of Enforcement and Compliance Assurance. EPA's focus on EJ is evinced by its new EJ
comparison tables in the FY 2021 Enforcement Results, where certain categories of statistics are broken
down further to show enforcement results in communities with EJ concerns.

Exactly how EPA's focus on EJ and Climate Change will impact its future enforcement numbers will be
interesting to see. The Agency has used CAA emergency orders and stated its intent to use these
authorities and other tools, such as injunctive relief, to address environmental violations early in the
process.
It is also fair for EPA to note that the COVID-19 pandemic continued to impact the Agency in FY 2021. It
is true that the pandemic posed challenges for on-site inspections, for example, where inspectors and the
regulated community had shared safety concerns. EPA adapted, in part, by focusing on off-site
inspections, including using technology to perform virtual inspections of facilities. Still, EPA has not been
immune from the same logistical challenges, like remote working, that other government agencies, the
regulated community, and the public have faced since early 2020.
The following observations are made with respect to EPA's data tables, which are copied below – although
it is difficult to read the small print in this format.
The tables are available at
https://www.epa.gov/enforcement/enforcement-annual-results-fiscal-year-2021. The tables below are
also reordered to emphasize civil and criminal enforcement information.

Civil and Criminal Enforcement

There was an increase in the value of Injunctive Relief. $2 billion of the $8.5 billion came from the City of
Houston action (that occurred during the Trump Administration). The spike in FY 2017 is due to the $15.9
billion in injunctive relief in the massive Volkswagen case. Without that, the FY 2017 number would have
been $6 billion, which would have been closer to the FY 2018 through FY 2020 numbers. The dotted red
lines show approximately where those years would have been without the large cases.

EJ-Related Injunctive Relief. This is an example of the Environmental Justice subset of data that the
Agency started publishing this year. EPA's analysis seems a bit convoluted, where these numbers
represent "cases which have at least one facility in an area of potential EJ concern." The Agency also
states that, "[f]or multi-facility cases where only some facilities are in an area of potential EJ concern, the
Cost of Complying Actions is adjusted for the percentage of the facilities in an area of potential EJ
concern."
While the graph seems to show a spike in FY 2021 EJ-related injunctive relief, EPA notes that the $2.41
billion figure amounts to 28% of the overall FY 2021 number.

Administrative and Civil Judicial Penalties Assessed were slightly lower than FY 2020 without the
Mercedes and Daimler and the Toyota cases (that were resolved during the Trump Administration).
Backing out those large cases leaves the FY 2021 number at $137 million (FY 2020 was $165.14 million).
Backing out the Volkswagen case from FY 2017 leaves that number at $340 million, which is also more in
line with recent history. The dotted red lines show approximately where those years would have been
without the large cases.

The EJ subset of that data indicates an increase from $21.82 million in FY 2020 to $35.61 million in FY
2021, and EPA notes that "totaled over 26%" of all penalties assessed excluding Mercedes and Daimler

and Toyota. The $35.61 million FY 2021 EJ figure amounts to just 3.36% of the full $1.06 billion from FY
2021 (unless statistical gymnastics would categorize some portion of those cases as EJ).

Total Civil Enforcement Case Initiations and Conclusions. The blue line tracks case initiations (although
that includes referrals to DOJ for civil judicial enforcement, and it is unclear what happened to those
matters post-referral). The red line tracks case conclusions. Both are essentially unchanged from FY 2020.

This is the EJ subset of data for Civil Cases Concluded (the red line in the preceding graph) indicating that
"cases taken at facilities in areas of potential EJ concern in FY 2021 was over 37% of the total number of
FY 2021 conclusions." These numbers reflect a confusing analysis, where the green segments depict
"cases which have at least one facility in an area of potential EJ concern;" the pink segments depict "cases
where none of the facilities are in an area of potential EJ concern;" and the yellow segments indicate that
"the facilities at these cases are excluded from EJ reporting." Given the Agency's focus on EJ, it is likely

that future case openings will make every effort to find "potential EJ concerns" with at least one involved
facility.

Criminal Enforcement. The blue line indicates criminal cases opened – read "investigations" rather than
necessarily prosecuted by DOJ. EPA rightly notes its work during the pandemic on COVID-related fraud –
mostly cases that involve fraudulent claims about disinfectants' effectiveness against COVID. Those cases
are partly responsible for the increase in cases opened in FY 2020. However, after a steady increase in
the number of new criminal cases opened each year since 2017, that number decreased in FY 2021. The
yellow line – Cases Charged – dipped less dramatically than Cases Opened. That is a bit of a lagging
indicator because it takes time to charge a case after an investigation is opened. The blue line and the
yellow line coming closer together in FY 2021 suggests that fewer cases were charged after being opened,
which would be more in line with recent history and make sense where some of the COVID fraud
investigations turned out not to be appropriate criminal cases. The red line – Incarceration in Years – is
not only a significantly lagging indicator, but one that includes factors that are largely out of EPA's control,
such as the exercise of prosecutorial discretion by DOJ and sentencing decisions by the courts. EPA did
not break this statistic down into an EJ sub-category.

Fines and Restitution (the blue bars) and Court Ordered Environmental Projects (the red bars). These
are also lagging indicators where cases need to run their full course before any of these resolutions
become final. EPA notes spikes due to BP in 2013, Duke Energy in 2015, and Volkswagen in 2017. It is
also not uncommon for there to be parallel criminal and civil proceedings, where significant civil penalties
would also be part of the picture (but that would not be included in these numbers). Some of these
numbers are related to an ongoing argument about the proper role of the federal government in requiring
payments to third parties and environmental projects, rather than requiring payments to either go to the
U.S. Treasury (fines) or to victims (restitution). In June 2017, Attorney General Jeff Sessions issued a
memorandum prohibiting DOJ from requiring payments to non-governmental third parties in criminal
case resolutions, limiting those resolutions to fines and restitution. DOJ's Environment & Natural
Resources Division (ENRD) implemented that directive for environmental cases in a January 2018
memorandum. Similarly, in March 2020, DOJ-ENRD prohibited Supplemental Environmental Projects
(SEPs) in civil cases, and ENRD implemented that prohibition in a regulation in January 2021. The ENRD
memoranda were almost immediately withdrawn by the then-Acting Assistant Attorney General for ENRD
on February 4, 2021, but the SEP rule has not yet been withdrawn. EPA did not break this statistic down
into an EJ sub-category.

This graphic tracks SEPs, which increased slightly in value in FY 2021 (the blue bars) while decreasing in
number (the red line). These numbers are consistent with the number of civil case initiations and
conclusions essentially flat in FY 2021. SEPs are clearly back, though, and their number will likely increase
going forward. Because they are also a way to mitigate civil penalties, though, more SEPs will negatively
affect civil penalty totals. EPA did not break this statistic down into an EJ sub-category.
Voluntary Disclosures

The Number of Voluntary Disclosures (the blue and tan bars combined) increased slightly in FY 2021,
while the number of facilities involved (the black line) decreased slightly after a precipitous fall in FY 2020
due to the pandemic's effect on industry staffing levels and ability to identify violations. The question is

whether companies that identify violations will trust that they will be treated fairly by EPA going forward
if they voluntarily disclose those violations. The significant increase in the number of facilities that were
the subject of voluntary disclosures in FY 2017 through FY 2019 indicates that companies believed that
they had a strong incentive to self-police and disclose violations to EPA. EPA did not break this statistic
down into an EJ sub-category.
Inspections and Compliance Monitoring

The number of physical inspections (the blue segments) remained essentially the same in FY 2021
compared to FY 2020 after dropping due to the pandemic's affect on EPA's ability to conduct those
inspections. Off-site Compliance Monitoring (the yellow segments) increased significantly, though,
demonstrating EPA's effort to adapt to the times by increasing its emphasis on data reported to the
agency, as well as its reliance on technology to perform virtual inspections. It is expected that on-site
inspections will increase as the pandemic (hopefully) wanes, but EPA will likely continue its off-site
compliance monitoring, especially in remote areas. EPA did not break this statistic down into an EJ subcategory.

Other FY 2021 Statistics

These are Commitments to Reduce, Treat, or Eliminate Pollution expressed in pounds. FY 2021 saw a
decrease from 421.6 million pounds in FY 2020 to 286.1 million pounds in FY 2021. Note that these are
"commitments" and not actual reductions in pollution, which are subject to change over time if consent
decrees and other resolutions are amended.

The EJ subset of that category also indicates a decrease from FY 2020. Excluding the two large cases from
the spike in FY 2019 would bring that number down from 137.8 to 29.9 million pounds (depicted by the
red dotted line), which would be more aligned with recent years.

Hazardous and Non-Hazardous Waste Treated, Minimized, or Properly Disposed was essentially
unchanged without the U.S. Magnesium case (which was resolved during the Trump Administration),
which accounted for "all but 1.69 million" pounds of the $7.58 billion pound total. The FY 2020 number
was 1.68 billion pounds. Backing out the 61.72 billion pounds from the Mosaic Fertilizer case in FY 2016
leaves that year's number at less than 220 million pounds. The dotted red lines show approximately
where those years would have been without the large cases. EPA did not break this statistic down into an
EJ sub-category.

Volume of Contaminated Soil and Water to be Cleaned Up, measured in cubic yards, remained low – the
second lowest in ten years. As with "Commitments to Reduce, Treat, or Eliminate Pollution," these are
"commitments" and not actual reductions in pollution, which are subject to change over time if consent
decrees and other resolutions are amended. EPA did not break this statistic down into an EJ sub-category.

Superfund Enforcement Commitments from Private and Federal Parties remained essentially the same
in FY 2021 ($1.02 billion) when subtracting the $1.1 billion Gowanus Canal site in New York City from the
$2.1 billion FY 2021 total. The FY 2020 total was $841.35 million.

